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VEONESDAY, DECEMBER 12, 2007

THE GORT: od norni ng. Be seat ed.

@od norning. WIIl counsel for the plaintiff
WIlliamH Ml oof introduce hinself for the record?

MR HSER Yes, ny nane is David Esler,
EI-SL-ER

THE QORT: Al right.

MR HSER |'mcounsel for the plaintiff
WI I'iam Ml oof .

THE GORT: Wul d you al so introduce the
person you have wth you at counsel table?

MR HSER Yes, thisis the plaintiff,

WI I'iam Ml oof .

THE QORT: Al right. And 1'd |ike counsel
for each of the defendants to introduce thensel ves for the
record and indicate who they are representing.

| can start here at counsel table, but then |
understand that nany of the defendants have counsel in the
jury box, so we'll nove there then.

MR MMLLAN Yes. od norning, your Honor.
["'mFRon MMIlan and | represent John Rudd and Newnar ket
Part ners.

THE QORT: Al right.

MB. BUTGH Mariann Butch, and | represent the

debtors who have a notion to intervene in this case, Your
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Honor .

THE QORT: Al right.

MR VHSS Eic Wiss, Your Honor, on behal f
of Vélter H mmel nan.

MR LBEWS: Patrick Lews, Your Honor, on
behal f of Amerigas Propane and U3 Corporation.

THE QORT: Al right.

MR DOMING I'mWIliamDowing, |I'mhere on
behal f of defendants Sues, Saeet and Angart.

THE QORT: Al right.

MR PETRO/: A an Petrov on behal f of Ken
Semnat ore.

THE QORT: Al right.

M. FAZQ (Gatherine Fazio al so on behal f of
Ken Sem nat ore.

THE QORT: Al right.

MR TIGES od norning, your Honor. Seve
Tigges on behal f of Benesch, Janes HIIl and Jeffrey
Shwartz.  Thank you.

MR ANASTCS: od norning, Your Honor, Tom

Anast os on behal f of Denise Burn.

THE QORT: Al right.

MR LUCOHES :
R chard Jacobs and R chard Anter.

MR SCHEEMLOE Sephan Schlegel mlch on

Tom Lucchesi on behal f of
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behal f of the bank defendants.

THE GOURT: Looks |ike M. Semnatore needs
the nost representation.

MR TIGES Apparently so.

THE GORT:  You know |'mjust ki ddi ng.

Al right. | inherited this case from Judge
Boyko. It was transferred to ne. And | decided the best
way to get a start on it was to have the | awers cone in
because there already is quite a nunber of pleadi ngs.

Now, | don't judge a case by the nunber of
pl eadings other than that neans it's a quite a bit of work
to get through, and so the best thing | could do is read, do
sone reading prelimnarily and then to bring the |awers in
so | could get a handle on what's at issue.

| have three questions that | want the | awyers
to address this norning. And you don't all have to address
the issue. And then |'ll get to nore specific -- sone of
the nore specific things that are pending, but | thought the
best way for ne to frame the issue was to just kind of pose
three, three questions. And | don't want |ong responses, as
you mght i nagi ne.

| just want to get the -- | know -- | think I
know sone of the positions here based on pl eadi ngs, but |
want to get a better feel for it.

By asking the questions, it doesn't nean |'ve
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formed any opinion at all what the outcone should be. |
nean that. But | want these addressed.

The first one is is there any reason why this
case should be transferred to Judge A drich? | understand
what plaintiff has said on that, but | want to hear -- |
want to hear very briefly on that issue.

The second: Is this case properly before the
Dstrict Gurt? | know sone of you filed notions on that,
but | just want to hear -- hear a little bit on that.

And is this plaintiff the proper party to
bring such a suit, assumng it coul d be brought ?

Those are the three kind of threshol d issues.
| knowthere are a lot of parties. There are, you know a
lot of -- lots of notions have been filed, but to ne those
are kind of critical.

Should it be before Judge A drich?

Should it be inthe Ostrict Gourt at all?
And that brings a host of related questions in terns of
whet her the natter should be heard in the Bankruptcy Gourt

or whether it's prenature or what have you, a range of other

t hi ngs.
And then is the plaintiff the proper party?
Those are the three questions | have, which |
think we have to -- | have to get answered at the outset.

| don't nean necessarily I'll rule on them
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today, but seens to ne those are critical before we get into
the heart of the assertions which have been nade in terns of
the fraud clains and the rest of it.

SO I'lIl gotothe plaintiff first, and I'm
really thinking nore in the range of a very short span.
You' ve filed on this already. | understand you' ve indicated
there are a nunber of other things that she has rul ed on,
appeal s that have cone from Bankruptcy Gourt, but take about
three mnutes or |ess.

MR BHSER \ery good, Your Honor.

Shall | go to the | ectern?

THE GORT: Whatever -- if you' re confortabl e
speaki ng fromthere, you can speak fromthere or go to the
| ectern, either one.

MR HSER kay. Thank you, Your Honor.
Good norni ng, Your Honor.
THE GORT:  od nor ni ng.
MR HSER |'ll address each question in the
order you asked them

Is there any reason to transfer the case to
Judge Aldrich? Judge Aldrich has a great deal of experience
wth this case, having heard easily a dozen or nore appeal s
that have been generated by the Level Propane proceedi ngs.

Actual |y heard them and there were several

nore that had cone before her that were di smssed by




10: 25: 42

© 00 N o o A~ W N B

10:26:00 10

11
12
13
14
10:26:24 15
16
17
18
19
10: 26:42 20
21
22
23
24
10:26:56 25

agreenent. S0 she's very famliar wth the proceedi ngs.

She's very famliar wth the parties. She's very famliar
wth the issues. And nore inportantly, she's famliar wth
the issues that are before this Gourt respecting the
Gontinental Bank group and the other parties.

THE QORT: Wy is she famliar wth that?

MR HSER Because there is now pendi ng
before her an appeal of a notion to quash subpoena of John
Ver bose which brings before her all of the issues of the
fraud clai ns because M. \erbose quashed a subpoena on the
premse that there was no prina facie case in the pendi ng
notion to vacate before the Bankruptcy Qourt.

And that appeal is before Judge A drich, and
we have -- our brief has been submtted and a briefing
schedul e has been triggered.

| think that a review of the designation of
the record fromthe Bankruptcy Gourt w il indicate that
there is accord on the inportance of that appeal .

THE QORT:

MR HSER Yes.

THE QOJURT: Mtion to vacate before a

Let ne ask you this.

Bankruptcy Qourt, is that still pending?
MR BSER Yes, Your Honor, it is.
It hasn't even been heard yet, Your Honor.

THE GORT: Wy wouldn't you await the results
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or the outcone of the notion to vacate over there before you
filed this suit?

MR HSER Your Hbonor, there was a tine
limtation issue that arose here. There was the sal e order
whi ch was the last possible event that could give -- that
could -- that gave rise tothis claim the termnal event.
The sal e order was June 27th, 2003.

VW could not file after that and preserve the
claim

THE GORT: W1, what kind of statute of
limtations?

MR HSER Four year, it would be a four
year fraud or RQO statute. That --
THE QORT: Al right. & ahead.

MR HSER Uder any analysis, that woul d
probabl y be the outside.

THE QORT: Al right. & ahead.

MR HSER Sothat being -- that being said,
it would be properly before Judge A drich because she is
extrenely famliar wth the issues here, and --

THE GORT: Has she been handling on a
seriatimbasis all of the appeals that cone fromthis case?

MR BHSER Yes, Your Honor.

THE GOURT:

MR BHSER Yes.

From Bankruptcy Qourt ?

Except for one that you
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handl ed three years ago.

THE QORT: Al right.

MR BSER |Isthis properly before the
Dstrict Gourt? Yes. The short answer is yes.

THE GOURT: How do you get around the
Bankruptcy Gourt where you filed a notion to vacate and you
still can cone over here at the sane tine? Wat gives you
authority to do that?

MR BSER Your tonor, at the tine we filed
the notion to vacate, at the tine that we filed the notion
to vacate, that was after this case had been fil ed.

There was a notion to vacate that we had filed
i n June, 2006, which was appeal ed to Judge Aldrich after the
Bankruptcy Gourt denied it, and she had not rul ed on that
notion to vacate.

The notion to vacate was based on what we had
at hand as of June, 2006. V¢ had infornmation that indicated
sonething was terribly wong wth this bankruptcy, and we
submtted the infornation we had to the Bankruptcy Qourt.

The case here was filed on July -- I'm
sorry -- on June 27th, which was the outside date to file
the fraud claim prior to Judge A drich ruling on
August 16th in which she affirned the ruling of the
Bankruptcy Qourt.

However, in so doing -- and | would give you a
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reference for this, Your Honor. It is Ml oof versus Level
Propane, CGase Nunber 07-0153, and her opinion is the |ast
itemon the docket .

In this opinion, Your Honor, she stated that
the Hazel -Atlas line of cases was the law that governed this
case; that the evidence, the only evidence that M. Ml oof
had submtted was that the conpany had -- the goi ng concern
assets of the conpany had been sold, and she stated
specifically that that sale standing al one was not a reason
to vacate the sale.

She said any further evidence that M. Ml oof
has, he shoul d take to the Bankruptcy Gourt, and if the
Bankruptcy Gourt denies the notion, despite the fact that
the evi dence supports a notion to vacate, she would |ikely
overrule it as clear error.

Wth that, that was a very strong indication
that | should take the naterial that we have subsequent|y
been able to gather and present it to her -- present it to
the Bankruptcy Gourt so there was a Bankruptcy Gourt record.

THE GAURT:  Then you shoul d appeal that,
right? Then you coul d appeal that.

That's what she was tal king about, right?

MR BSER WII, it hasn't been -- yes, we
coul d appeal , we coul d appeal that.

However, there was still the four year statute
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12

to preserve and there was no way of getting around that
statute, which is why we had filed the notion to stay here.

Now it is entirely -- given the state of the
pl eadi ng, we have asserted that the bankruptcy was part of a
| arger course of conduct .

THE GORT:  You're not including the Judge in
on that.

MR BHSER |'msorry, your Honor?

THE GOURT:  You're not including the Judge in
on that.

MR HSER No, Your Honor, not at all.

THE QORT: Al right.

MR BHSER Absolutely not.

THE GORT: Wi ch Judge was on it?

MR BSER That would be Judge Baxter was
t he Bankruptcy Judge.

| believe that these courses of conduct
created a situation -- created one situation after another
that in Bankruptcy Gourt gave a plausible basis for the
Judge's rulings. And the Bankruptcy QGourt has to rely on
counsel , because so nuch of what occurs in Bankruptcy Qourt
isaresult of agreenent. Qherw se, the Bankruptcy ourt
sinply couldn't run.

THE QORT: But there are no technical rules

that preclude you frombeing here at this tine? That's what
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you' re sayi ng.

MR HSER Tony mnd --

THE GORT: No hurdl es you have to over cone.
There are no -- what argunents do you anticipate fromthe
| awyers who are going to get up after you that you
shoul d --

MR HSER Their argunents, their argunents
Wil be basically collateral attack and res judicata. And
ny position is that the fraud overwhel ns all that since
these cases, the rulings issued fromthe Bankruptcy Qourt,
which is an adjunct of this Gourt, and this Gourt as such
has authority to rule respecting those natters, and it not
being collateral since it's the sane Court.

THE QORT: Al right. & ahead and address
the issue as to M. Ml oof as the plaintiff here.

MR HSER Thank you, Your Honor.

The plaintiff is the proper party. H nade a
demand to the corporation, the debtors, if you wll, and he
has al so specifically pled under Rule 23.1, Federal Rules of
dvil Procedure, that any attenpt to engage the corporation
inalawsuit of this kind would be utterly futile,
especially given the history of resistance that the debtors
had to any notion that there was anything inproper in the

bankruptcy or there was anything to investigate.

In fact, at any -- at every turn where there
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was any thought to investigate the matters in the Bankruptcy
Qourt -- and this goes back to 2003 -- the debtors
vigorously resisted that.

They resisted the appoi ntnent of the Examner.
They sought to anend the Examner's report. They objected
to nunerous itens in the Examner -- in the Examner's
report. And they also resisted any attenpt to reopen the
Examner's report when conduct after the scope of his
I nvestigation were di scovered.

THE GORT: Now, if | understand it correctly,
M. Ml oof was the sole shareholder of -- isit WM is that
right?

MR HSER That's correct, Your Honor.

THE QORT:  And WM was the owner or sol e
shar ehol der of these other conpanies, other plaintiff
conpani es which seek to intervene, is that right?

MR BSER That's correct, your Honor. He
was the owner, sol e sharehol der of WA and through WAV t he
sol e sharehol der of all of the other enterprises.

THE QORT: Al right. You don't anticipate
any standi ng i ssues or probl ens?

MR HSER Respecting his sol e sharehol der
status? They wll -- they wll assert that he did not

properly nake denmand of the corporation to pursue this

matter, but under Rule 23.1, if it is futile to make denand
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of the corporation, then it is permssible to go -- it is
permssible to go forward so long as you specifically plead
t hat .

That is in the rule.

THE QORT: Al right. ay.
That's -- that's probably sufficient at this tine.

| just wanted to get alittle bit of
discussion going. And so | nay or may not cone back to you
for alittle bit nore.

I"mnot going to take inordinately |ong on
this phase of things, but | wanted to hear fromyou. So you
nay take your seat now.

MR HSER Thank you, Your Honor.

THE GOURT: | understand all |awyers probably
don't want to speak and you nay not all be simlarly
situated, but if there's anyone who wants to take the | ead
on just kind of generally addressing those three issues,
feel free.

MB. BUTGH  Your Honor, ny nane is Mriann
Butch, and | represent the debtors.

However, as nuch as |1'd like to take the | ead
inthis, our notion to intervene is still pending. And --
THE QORT: That's all right.

MB. BUTGH Al right. Your Honor, | think

that if | addressed themfromthe bottomup, | could al so
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16

di scuss the pending notion to intervene.

The first is whether or not the plaintiff is
the proper party to this case, and the answer to that
question is clearly no and is the subject basically of our
notion to intervene.

The fact of the matter is is that all the
clains that he attenpts to assert are the property of the
debtors' estate. And, noreover, | would refer the Qourt to
the ruling by Judge Baxter that cane out, and we submtted
it as a suppl enent which specifically rules in response to
M. Miloof's notion to dismss the counterclaimin the
adversary proceeding that's basically the sane issues that
he raises yet again here, that that Gourt found that, in
fact, the causes of action that he is attenpting to assert
are the property of the estate.

S in fact, they are not the proper party and,
in fact, to the degree that those clains are neritorious, as
Judge Baxter noted they woul d be the property of the
debtors' estate.

Now, not only did M. Ml oof not nake proper
denmand on the corporation, but the fact of the matter is
this lawsuit is an attenpt to bypass the Bankruptcy Gourt in
that M. Ml oof never attenpted to seek to have the clains
abandoned by the Bankruptcy Gourt, nor did he seek to |ift

the stay to have these clains asserted.
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S is this case properly before this Gourt?
VW woul d answer no, it is not properly before this Qourt.
It's been brought in other foruns, and it is nore properly
to be decided by the Bankruptcy Qourt.

And finally, is there any reason that this
notion should be transferred to Judge A drich? Ve woul d
argue that if the Gourt allows -- grants debtors' notion to
intervene and starts wth the debtors' notion to di smss,
the Gourt can sinplify this natter and rule on a notion to
dismss wthout requiring transfer to Judge A drich because
the facts, as | just briefly went over as a natter of |aw,
require the dismssal of this case.

THE QORT: kay. Let ne just ask you, in
terns of Judge Baxter's ruling, what date was that?

MB. BUTGH | have a copy here that | can give
the Qourt, Your Honor.

It was Septenber 14th, 2007.

THE GOURT: Vs there any appeal of that or
woul d that be premature? An appeal of it?

MB. BUTGH There was no appeal in that it
woul d be prenature.

THE GORT: (Ckay. Anybody el se then?

(kay. So on the issue of Judge A drich, |et
ne just ask this question: Has she been the Judge who's

been hearing each of these natters as they cone fromthis
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proceeding or as they relate to this matter?

MB. BUTGH Judge A drich has had i nvol venent .
Wiet her she's heard themall or not, | can't dispute
M. Ml oof's representation that she has heard the bul k of
t hem

THE GORT: (kay. And your basic argunent is
that you shoul d, one, be allowed to intervene, but al so that
the nmatter shoul d be di smssed?

M5, BUTGH (orrect, Your Honor.

THE GOURT: And what were the options now for
M. Ml oof before the Bankruptcy Gourt if he were to pursue
t hen?

You say he never filed a notion to abandon?

MB. BUTCH He could have sought abandonnent .
He coul d have sought | eave.

There is an action pendi ng, an adversary
proceedi ng started by the debtors to pursue the fact that
M. Ml oof never, in fact, took any of those options. And
he has placed a counterclaimin that action for the very
sane things that we see pending in this Qourt.

THE GORT: Now, if, if he filed a notion to
abandon, still would he have had standing to do that? |
guess woul d he have a right to pursue the clains if they are
abandoned?

M. BUTGH It was an option that he coul d
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have pursued, yes, Your Honor.

And | believe if you take a | ook, that that
issue is briefed in the -- the bank debtors' notion to
di smss.

THE GORT: S0 your response to ny three
guestions, one, is Aldrich -- well, nmaybe yes, naybe no, but
inregard to whether this should be before the Dstrict
Qourt, | guess your answer is no.

But is your answer no because Ml oof isn't the
proper property, or is it nore than that?

M. BUIGH MNo, | think it's nore than that,
Your Honor .

| think when you | ook at the issues and the
res judicata issues that he raised in terns of how nany
times these very sane issues have been presented in
Bankruptcy Gourt and other ourts and have been rul ed
upon - -

THE QORT: The fraud issue?

M5, BUTGH  Yes.

And | think again | would refer you -- | know
that our brief did not go in depth into the nerits believing
that there was a basic issue of whether it was properly
before the Gourt, but | think those argunents are clearly
raised in the bank parties' notion.

THE GORT: Al right. So basically you're
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saying if we ook at your notion and we | ook at the bank's
notion, that together all of those argunents that you think
are pertinent have been rai sed and set out?

M5. BUTGH | believe so, Your Honor.

THE QORT: Al right. Gkay. |I'mgoing to
grant your notion to intervene.

| think it nakes sense that whatever the
I ssues are, | should have -- M. Ml oof has a position on
this, and if conpanies, through counsel, have a position on
it, | think that it's a clash between those two whi ch shoul d
give ne sone sense of where -- where | should cone out.

| think that sharpens the issue, sharpens the
focus. And wthout ruling on the nerits of any notion to
dismss or whether the intervenors' notion woul d be
well -taken, | think that | would benefit -- benefit from
presentation of both the plaintiff, in terns of his position
and why he is in a position to pursue these natters, and
al so hear fromthe other side.

And | think that | shouldn't shy away from
receiving that information. So | would grant that at this
tine.

['"I'l still have to consider the notion to
dismss, and I'mnot prepared to rule on that, but |

under stand your argunent .

Wiy do you want ne, M. Ml oof, to stay the
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action? Wy would | stay it if you want to pursue sonethi ng
over here? You think -- | know the other side has argued
that it wouldn't necessarily noot everything out, but why do
you want ne to hold up?

MR BSER Your Honor, | would want you to
hol d up because the nmotion to -- the notion to vacate woul d
determne all of these res judicata and col | ateral estoppel
| Ssues.

THE QORT: S if they would, if the nmotion to
vacate is granted, then you're satisfied. But if the notion
to vacate is denied, then what do you do? You appeal that,
or do you still want to go forward over here?

MR BSER | would appeal it, Your Honor.

THE GOURT: Then why do you need -- why do you
need this? Wy do you need this [awsuit?

MR HSER Because in order to -- sinply in
order to preserve the statute. If --

THE QORT: The statute, if you're not going
to pursue anything here but you' re going to pursue it
through the process of the Bankruptcy Gourt, you don't need
to preserve the statute because you' ve already presented the
| ssues over there.

MR BSER WII, Your Honor, the problemis
that we're pursuing a notion to vacate there.

THE QORT: R ght.
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MR BHSER And we're pursui ng damages here,
which are two entirely different renedies.

THE GORT: And you're allowed to -- you're
allowed to -- so tell ne what you anti ci pate.

MR BSER Wat | anticipate woul d be that
provided the notion to vacate is granted, then the defenses
that the defendants have put forward woul d not be avail abl e
to them and then we woul d be free to pursue our danmages
here.

THE GORT: Wuldn't you do that before the
Bankruptcy Gourt once they vacate?

| don't pretend to know, you know, all the ins
and outs of the Bankruptcy Gourt proceedi ngs, but, you know,
i f you vacate, then wouldn't you be back before them the
Bankr upt cy Judge, pursui ng whatever renedi es that you
t hought were appropri ate over there?

MR BSER The available renedies there are
different fromthe available renedi es here.

Wiat | can do for -- in the Bankruptcy Qourt
IS pursue a notion to controvert the Chapter 7 because the
agreed order was entered into perhaps a week after the
i nvol untary bankruptcy was fil ed.

This wasn't -- this bankruptcy did not begin
its life as a Chapter 11.

THE QART: | under st and.
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MR HSER It began its life as a Chapter 7,
an involuntary Chapter 7, and the notion to controvert

the -- the notion to controvert has limted renedi es
attached toit. And other parties that nay be responsibl e

woul dn't be part of that renedy.

THE QORT: S0 you want ne to set -- if you
get -- if your notion to vacate is denied, what do you do
t hen?

MR HSER | wuld appeal it.

THE GORT: And what do | do?

MR BSER | would ask you to continue the
stay.

THE GOURT: Just set it here, hold the case

until you get done over there?
MR HSER That's right, Your Honor.
THE QORT: And if you wn, then is there any
res judicata effect to your w nni ng?
MR BHIER
THE GOURT:

" msorry, Your Honor?
Is there any res judicata effect
to your wnning if you wn over there? You cone over here.
Wiat do you --

MR HSER Yes, Your Honor. | would
anticipate that if | wn over there, if | wn the notion to
vacate, then all of the releases, all of the sales, all of

the orders, all of the agreenents upon which the various
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parties are relying would no | onger be available to them
and | could pursue this sinply as a fraud claim And there
woul d be no debtors to intervene.

THE GOURT:  You got any response to that, any
| ight you can shed on what he said in response?

M5. BUTGH Your Honor, | don't know that |
have any light | can shed on that other than the fact that
we woul d respectfully disagree wth the two bite at the
appl e approach and the attenpt to litigate over there and
then take another bite in this courtroom which is
essentially what | think he's trying to say.

But interns of his rights and his ability to
claimthat the entire bankruptcy had been vacated and that
that perpetrated a fraud, that gets to the nerits of the
case that | think are not the central issue before this
Gourt in deciding whether or not to hold the Gourt -- or
hold this natter before it.

THE QORT: Al right. But if he goes back
before the Bankruptcy Gourt and his notion to vacate is
denied, what are his options; to appeal it?

M. BUTCH Yeah. | woul d i nagi ne so.

If anybody fromthe galley would |ike to chine
in, they nay feel free.

THE GORT: Does he have -- you agree that's
his right to be in Bankruptcy Gourt and also to be out here
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bringing a lawsuit? There are no prohi bitions on that ?

Yes.

MR HSER Your Honor, | would say that this
lawsuit is a lawsuit regarding courses -- fraudul ent courses
of conduct .

The notion to vacate is a notion to get out of
or negate certain judgnents, and as such there's not two
bites at the apple.

THE QORT: Wl I, you are kind of
ci rcunventing the Bankruptcy Qourt.

MR HSISER

THE GQORT:  You're kind of circunventing the

" msorry, Your Honor?

Bankruptcy Gourt, right?

MR BSER | can't hear you, Your Honor.

THE GQORT:  You're kind of circunventing the
Bankruptcy Gourt, aren't you? | nean, the Bankruptcy Qourt
Is over there hearing these matters, trying to determne,
you know, rights, clains, you know, and so to the extent
that you can just wal k out of there and cone over here, as a
practical natter doesn't that nean that you' re just going
right around the Gourt ?

MR BSER | --

THE GORT: | nean, it just appears that way.
MR HSER N, it may, it nay appear that

way, but | don't think we are because the fraud was not
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sinply in the Bankruptcy Gourt, but occurred -- the
bankruptcy itself was fraudul ent and we're chal |l engi ng the
validity of the entire bankruptcy.

THE GOURT: And you don't raise that with
the -- you don't raise those issues wth the Bankruptcy
Judge; that you think that what they did constituted fraud
and, therefore, you should be given sone relief in the
Bankrupt cy Qourt ?

MR HSER The only place | can gois to
chal  enge the conversion order after the bankruptcy was
filed, and after the -- and in the event that the notion to
vacate is granted, | would have the ability to pursue a
controversion action which would allow the forner debtors to
assert various rights and renedies, basically three tines
their expenses and damages arising fromthe filing of the
Chapter -- involuntary Chapter 7.

THE GORT: Al right. Wat | see as ny way
of proceeding is, first, to look at those three issues that
|"ve raised in the context of briefing that's been put in
front of ne because they are threshold, and so |I'll be
| ooking at the briefing relative to the issue of should it
be transferred to Judge Aldrich. | don't think that's a
| ong exer ci se.

And then the other would be whether -- the two

other issues, whether the plaintiff is the proper party and
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whether the plaintiff is properly here in the Dstrict
Gourt, period.

And then after kind of a ruling on those basic
I ssues, then to the extent that there are other issues
raised, you know, |'ll address them

But that's kind of, | think, the best -- best
approach that | can think of, because rather than trying to
pl ow through every single argunent that's been rai sed up
front, we've got to start kind of somewhere. And to ne,
that's the best start.

And then there are issues about whether, you
know, a R QO clai mhas been properly asserted or, you know,
the failure to state a claimin other respects, those kinds
of things, but | think that the broader issues kind of have
to be addressed up front.

Now, yes.

MR PETROV: Your Hbnor, A an Petrov.

For your benefit, | think sone of the other
counsel were here at a hearing in the summer before Judge
Boyko, and | nmay not renenber this exactly correctly, but it
was a transcribed hearing and | believe Judge Boyko
nentioned at that hearing that he had di scussed wth Judge
A drich the question of transfer, and that she reported to
himthat she was not interested in this case.

S| nention it only so you know that as past
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hi story.

THE QORT: N, it's inportant to know |
nean, there are -- there's a transfer rule which the Judges
can actual ly discuss a case and deci de whether it appears to
be one that should be transferred.

There's also the local rule which kind of |ays
out, you know, that related cases shoul d be transferred.

But it's not a hard and fast rule, and obviously this is a
discreet matter, so it's not exactly the sane natter that
was in front of her. And so | don't think it's a nandatory
transfer at all.

There woul d be sone cases that | woul d al nost
put in the nandatory category, you know, a case that
sonebody di smmsses off of a docket and it cones back sonehow
to the Gourt, or involves exactly the sane accident or sone
other matter, you know, that kind of thing.

S | think there's a neasure of discretion
I nvol ved here, but | do appreciate that because | haven't
tal ked to her about what her position would be on it, but
Judges are allowed to confer on that to work out a
determnation. | appreciate the comment .

And there was a transcribed hearing before
Boyko whi ch | shoul d probably review, as you said.

Wiat date was that hearing, does anybody

renenber? | knowit's on the docket but --
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MR PETROV: | think it was in July, naybe. |

don't know
THE GORT:  kay.
MR PETRO/Z. Summer. |t was warm outsi de.
THE QORT: kay. | could easily get that.
Al right. Now --
MR BHSER Your Honor.
THE GORT: Vés there sonet hing el se?
MR BHSER Yes, Your Honor.
THE GORT:  Yes.
MR HSER Speaking to that, | would ask you
to read the transcript carefully inlight of that. It was a

very charged proceeding, for lack of a better word.

THE GORT: Wl --

MR BSER There was a great deal of tension
t here.

THE GORT: Wl |, | understand.

And he transferred the case.

MR HSER That's right.

THE GORT: But it still seens to ne what he
had to say relative to the transfer and other notions woul d,
you know, would still be sonething that's rel evant.

Bear in mnd that | feel like | can read
anything he said or you said or anybody el se said and still

naintain the kind of neutrality that | need in order to
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deci de the issues, so you shoul dn't be concerned about that.
MR HSER kay.
THE GORT: Now, you do have -- you did have a

Thank you, Your Honor.

notion for a reconsideration order inposing sanctions
related to the notion to transfer.

| take it that was addressed to him |'mnot
the -- | think that's between you and Judge Boyko. DO d you
appeal that? You sought to appeal that to the Qrcuit?

MR HSER Yes, | did, Your Honor.

THE QORT: kay. And they -- what did they
determne; that it was premature, or what was the ruling?

MR BHSER That's right, Your Honor.

THE QORT: kay. | think you' re going to
have to let that stay, and then when this is all said and
done, whatever is the appropriate tine, you'll have to
appeal that.

| don't think it's appropriate for ne to
consider a sanction that he inposed. It's a sanction that
he i nposed grow ng out of conments or references nmade to him
that he felt were inappropriate, as | understand it, and |
don't -- | wasn't in his shoes. | don't think I can be in
his shoes and | don't think I can be in a position of
judging what he did as ny col | eague.

S | would rather say -- | would rather say at

this tine, and | wll, that, you know, if you want to confer
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wth himand he has sone sense that he wants to indicate to
ne that he thinks what he did wasn't well -taken and he woul d
like ne to reverse that, | wuld. But other than that, |
think it's proper that you appeal it and take it up when
you -- if you wsh, at the appropriate tine.

And obviously | have no problemwth that. |
think that's entirely appropriate.

But | think that, because that was sonet hi ng

before himspecifically involving him | would |eave it at

t hat .

Let ne look down the list of notions here for
a nonent. (oviously the notions to dismss, which are
various, a notion to stay by the plaintiff which I'll -- nay

in due tine have to rule on.

There's an intervenors' notion to file
suppl enental authority, 110, which I'll grant.

And there are notions to -- for extension of
tine to answer the conplaint 30 days after all pendi ng

noti ons have been decided. e is docket entry 119. |

would -- | will grant that subject to possibly nodification
of it after | do ny prelimnary assessnent, but ['ll grant
the notion.

MR LUCCHES : Your Honor .

THE GORT:  Yes.
MR LUCHES: n that one | believe you were
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referring, 119 is Rchard Anter's notion. There was anot her
one, docket nunber 73, identical notion filed
Septenber 11th --

THE GORT:  kay.

MR LUCOES: -- on behalf of DO ck Jacobs and
just before this case was transferred to you, Judge
Boyko' s -- Judge Boyko ruled on that notion and nade a
mstake in ruling on it.

| had contacted his secretary | think that was
filing the notions electronically, or the rulings, and she
told ne he wasn't supposed to rule on it. She was going to
undo it. He granted the wong nunber | think is exactly
what she told ne.

THE GORT: And it was vacated | believe.

MR LUOOHES : She said | ook back at 73, and

119 -- | think 73 and 119 are the sane.
THE QORT: "Il grant it. | won't leave it
in that position forever, but | think I'lIl grant it at this

tine because of the way | framed the issue.

MR LUCOHES: HRght. And | probably get the
award for being the laziest of the lawers. | didn't want
to file an answer. | decided to let things take their
course because ny clients are in alittle different position
t han everybody el se.

THE QORT: Al right. Then so I'magoing to,
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to the extent that the plaintiff's notion for
reconsi deration of inposing sanctions is addressed to ne,
docket 128, | woul d deny that.

Now, plaintiffs filed a notion for extension

of tine to oppose Semnatore notion to dismss, sought until

12/3/07. That tine has now passed. There was not hi ng
filed, so what is your -- what's your position on that?

MR BSER Your Honor, there was an
opposition to the nmotion of 11/15 on behal f of Sem natore,
sol was -- | didn't -- | was not at all sure what to do
wth respect to that.

THE GORT: Wl --

MR HSER S if | could get leave to, it
woul d be a very short response, if | could have | eave to
file sonething instanter.

THE GORT:  You want seven days?

MR BSER That would be fine, Your Honor.

THE QORT: Al right. That's docket 95.

MR HSER kay.

THE QORT: S0 seven days fromnow is the
19t h,

MR BHSER \ery good, Your Honor. Thank
you, Sir.

THE QORT: kay. There was a def endant

notion, LaSalle notion to wthdraw and substitute counsel ,
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docket 141, and | would grant that notion.

There was defendant's notion to strike
plaintiff's opposition to Hmel nan's notion to di smss,
that's docket entry 144. And the argunent is basically that
plaintiff's opposition was untinely by 30 days, and that
appears to be true.

M. Bsler, what do you have to say about
t hat ?

MR HSER Your Honor, | had filed wth the
notion -- | had filed in the opposition a request for |eave
to plead instanter.

MR VASS: Your Honor, on behal f of
M. Hmmelnan, | don't believe the docket reflects any
notion for leave filed wth the opposition.

There's a brief phrase in the opposition, sone
ref erence to excusabl e i nadvertence or sonething to that
effect, but as set forth in our notion to strike there's no
affidavits, no evidence, no notion for |eave or nothing el se
that would be required under Avil Riule 6(b) that woul d
allowplaintiff tofile out of Rule like that.

THE QORT: Al right. Let ne say this sol'm
clear, M. Bsler, we're just starting out on this so | want
to lay out sone strong, clear rules.

I"mgoing to overrule the notion to strike,

but let ne say this. | don't take lightly the notion that a
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party shouldn't be held to sone rules. And we're not

tal king about one day or two days. | nean, you really put
yoursel f in a vul nerabl e position when you sit and sonet hi ng
goes out 30 days. Anything coul d happen to you in 30 days,
and so that's a pretty serious period of tine.

MR HSER | understand, Your Honor.

THE GORT: So I'mnot going to count enance
that here.

Things are contentious enough, and that's
fine, and the issues are serious, but I'mnot going to be
allowng that kind of thing.

S but | like lawers to know that and
understand that -- you should know it already -- but to know
and understand it so that when | say that you can't file
sonething or I'mnot going to allowit, it may cut in a very
harsh way, but | wll have already nade clear that that's
l'ikely.

S you' ve got to cover yourself as a lawer in
every circunstance, and certainly you can't be wthout a
notion, but you shoul dn't be caught |ooking back. You
shoul d al ways be | ooking forward wth your notions. So |
just want to be clear about that.

But 1'mgoing to -- I'mgoing to strike the
notion wth that caveat, that it's not going to be tol erated

going forward. That's 144.
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And then Semnatore filed a notion for
extension of tine to file a reply, 147, seeks extension to
12/28/07, and | wll grant that notion 147.

And then there is 149, defendant's notion to
strike plaintiff's second opposition to notion to di smss,
149, and there's an argunent that plaintiff filed second
untinely opposition, and that appears to be true as well.

MR HSER Your Honor, nay | speak to that?

THE GORT:  Sure.

MR HSER That was by inadvertence. |
would like for leave to wthdraw the second response and for
leave, and | would like to file a notion for |eave to file

additional argunent in response to M. Tigges' notion to

di smss.

THE GORT: Wéll, how do you -- why are
you - -

MR HSER | had filed an opposition. It
was -- it was -- there are so nany notions to dismss that

it was sinply an arithnetic error.

THE QORT: You didn't file the right thing?

MR HSER | filed sonething -- | filed
basically, and | had already filed an opposition so | woul d
like | eave to file that as --

THE GORT:  kay.

MR HSER -- an additional argunent.




11:

11:

11:

11:

11:

11:52

© 00 N o o A~ W N B

12:04 10
11
12
13
14
12:26 15
16
17
18
19
12:42 20
21
22
23
24
12:52 25

37

THE GORT: S0 | should just grant -- | shoul d
just grant the notion to strike second opposition as
unopposed, 149, since you say that.

MR HSER WII, what | wuld like to dois
refile an additional argunent.

THE QORT: Refile the sane thing?

MR HSER Refile the sane thing as
addi ti onal argunent .

THE QORT: Wl I, what's the use then? Seens
| i ke you should be arguing that | should just deny their
notion because if | -- if | strike it and then allow you to
cone back and file exactly the sane thing, that's just a
waste of paper.

MR HSER M only problemis that | had
I ncorporated that argunment by reference in another pleading,
so | wuld ask to anend that pleading to incorporate that
ar gunent .

THE QORT: |'mnot quite sure, | guess
because I'mnot looking at it, but I'mnot quite sure what
you' re sayi ng.

Dd you file the second opposition? Od you
want to put that argument in front of ne, the one that you
put in the second opposition?

MR HSER Yes, Your Honor. | would

like -- if | nay address it in witing since the tine
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to -- since the notion to strike was just filed yesterday?
And | could explain nyself clearly in the witing.

THE QORT: W1, you want to just file
sonet hi ng el se?

MR HSER | wuld just file a-- 1 would
file -- I would Iike tine to file an opposition to that,
yes, Your Honor.

THE GORT: Now, I'mtrying to save tine --

MR HSER | understand.

THE QORT: -- here, and |'mnot trying to
take away response tine. But when you start doi ng response
tine to notions for extension of tine to strike, that's --
you know, sonetines that's just a lot of wasted tine.

S I'mtrying while we're here to get an
under st andi ng on whet her you oppose that notion to strike.

MR HSER Tothe -- tothe extent that it
takes away ny argunents fromthe record, yes, | do.

THE GORT: S0 would you -- so you woul d j ust
as soon have ne consider them is that what you want ?

MR HSER Yes, that's what |I'msaying. And
| would file an opposition to that since | have tine to do
SO anyway.

It was just filed yesterday.

THE QORT: |'mnot tal king about the notion

to --
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MR HSER Gkay. |'msorry.

THE QORT: -- strike.

I"mtal king about the nerits of the notion.

They' ve said that you filed an untinely
opposi tion, this second opposition to notion to di smss.
Based on the fact it was untinely, they are asking ne to
strike it.

MR HSER | wuld consent to it as
unopposed, but | would be asking for | eave to anend anot her
opposition that included that argunent by reference.

THE GORT: Exact sane argunent ?

MR BHSER The exact sane argunent but it
was in another pleading that | included by reference to
that, that second opposition.

THE QORT: Wiy don't we just |eave this one
on and then be done wth it?

MR HSER Thank you, Your Honor.

THE GORT: | nean, it just nakes it
nore -- I'mgoing to deny the notion to strike your
opposition and we will just leave it as it is.

MR HSER Thank you, Your Honor.

THE GOURT: Because there's no reason to be
striking sonething and then having you file the sane thing
all over again.

You know, | just don't want to do that.
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S wth the sane caveat before, if you are
comng in here wth late pleadings like this, don't be

surprised that 1'mgoing to grant these notions goi ng

f orward.
MR BSER | understand that, Your Honor.
THE GORT: Al right. But 1'mgoing to
deny -- 1"'mgoing to deny 149.

And that cleans up sone of the record.

| would like the intervenors to address one of
their notions for ne. The intervenors have a notion to stay
the action ex parte and it argues the Bankruptcy Qode,
Section 362(a)(3) requires an autonatic stay of the case.

This is alittle different take on the stay
argunent. PHMaintiff already asked for a stay but the
intervenor, as | understand it, in docket nunber 12, ECF
nunpber 12, nade that argunent.

Goul d you address that?

MB. BUTGH | believe our argunent there, Your
Honor, is the fact that the exact sane issues are pending in
the adversary proceeding and in the bankruptcy -- raised in
the Bankruptcy Qourt is that -- and because he did not seek
relief fromstay fromthe Bankruptcy Qourt, that this notion
shoul d be paid -- stayed pendi ng the outcone of those.

THE GORT: Weéll, which one of your notions do

you want ne to grant? | nean, if you want ne to stay the
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case, | nean, it wll be sitting here. You also filed a
notion to di smss.

MB. BUTGH | think, Your Honor, quite
frankly, we would rather that the case be di smssed.

THE QORT: Rght. | know But -- but if it
shoul d be stayed, it shouldn't be di smssed, right?

M. BUTGH  Pardon?

THE QORT: | say if it should be stayed, it
shoul dn't be dismssed, right?

M5. BUTGH | believe it was in the
alternative, Your Honor.

THE QORT: Rght. But isn't the
stay -- well, which -- which one --

MB. BUTGH W& believe that it would sinplify
all nmatters for this Gourt and the other Gourts if the Gourt
first took a look at the notion to dismss and determ ned,
as we've advocated, that it's inproper for it to be here.

However, in the alternative, if the Qourt
finds that dismssal is inappropriate, then we woul d ask
that the matter be stayed pendi ng the out cone.

THE GORT: kay. |I'Il take a look at it.

| know in the other stay kinds of notions
usual ly the argunent is that the Dstrict Gourt shouldn't be
acting because the Bankruptcy Gourt is the proper place.

And we get those kind of notions fairly often in conmerci al
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cases or foreclosure cases, what have you.

Al right. S I'll just have to | ook at that
in the context of your overall -- your notions overall.

| think that |'ve addressed, other than the
notions to dismss, and the notions to stay, and the notion
to transfer, |'ve addressed the other snaller -- | call it
snal | er-type notions, notions having to do wth tine franes
and so forth.

S| think that's about all we can do today,
but it gives ne an orientation, gets ne started on the case,
and |, you know, when | receive a file like this that's been
around and, you know, it seens to ne the best thing was to
get you in here and see sone faces and hear sone argunents
and get into it that way.

S this has been helpful to ne, and |'ll take
it fromhere.

I's there anything further?

M. Bsler?

MR BHSER No, Your Honor.

THE QORT: Al right. And, I'msorry, can
you give ne your nane? |'ve got all these nanes here.

A ve ne your nane again.

MR MMLLAN FRon MMI I an.

THE GORT:  kay.

MR MMLLAN Wth Gilfee, Halter
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representi ng Rudd and Newnar ket .

THE QORT: (kay. Are there any additional
cooments fromany of the counsel of any of the defendants at
this tine?

(kay. That wll be all then.

Thank you.
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