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IN THE UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

In Re: )
Level Propane, Gases, Inc., et. al. ) Case No. 02-16172

)
) Ch. 11
)
) Hon. Randolph Baxter
)

MOVANTS’ BRIEF IN REPLY TO DEBTOR’S RESPONSE TO MOVANT’S
POST-HEARING BRIEF IN SUPPORT OF THE RENEWED AND RESTATED

MOTION TO REOPEN EXAMINER’S INVESTIGATION AND FOR
SUBSTITUTE EXAMINER

Now comes Maxus Leasing Group, Tal Financial Services and William H.

Maloof, by and through counsel undersigned, and for their Brief in Reply to Debtor’s

Response to Movants’ Post-Hearing Brief in Support of his Renewed and Restated

Motion to Reopen Examiner’s Investigation and for Substitute Examiner state as follows:

1) The Debtor attempts to argue that this Motion must fall into some specific rule-

bound category of pleading and thereafter must be assessed as either one or the other

defined attempt to revisit the facts underlying the original Motion. Your Movant has met

his burden of going forward with evidence that was not only new to the Court, but, in the

exercise of due diligence, was new to him when he plead it, see his Statement Under

Penalty of Perjury submitted with his Response to Objection, filed August 8, 2006. Had

your Movant waited until all his evidence was assembled before he made his present

Motion, he would still be assimilating evidence that continues to come to his attention.
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The conduct that urgently requires redress would thus remain his personal knowledge,

and any investigation of this conduct would remain a hope on which no action was taken.

2) With this in mind, your Movants respectfully direct the Court’s attention to the

following matters that will further assist it in the resolution of this matter: attached as

Exhibit “A” is a sample Level Statement used prior to 2002. These Statements constituted

the customer account reconciliation library that was gutted in January, 2003. What had

appeared as “an act of charity,” was in fact the spiriting away of the customer account

reconciliation library off-site, where it continued to operate, see Statement of Suzanne

Arena, 6th Supplemental Submission. These Level Statements were essential to the

collections and account management, because only one statement was ever delivered to a

customer per fill and collection of past-due accounts was effected and enforced by

delivery hold. Because propane was delivered generally either once or twice yearly,

depending on the size of customer tank and the usage rate, account collection disputes

arose only after a one year’s delay. No further statements went out after the initial billing

for the gallons purchased. Turning to Exhibit “A:” the statement information was inside

the actual envelope. A high percentage of customers sent their payment in the envelope

only, without the statement slip that was enclosed with the bill. The statement-envelope

served as the means to establish payment, and had on it all the account information,

including customer account, customer address and customer account tank serial number.

Once this library was taken out off premises, there was no means available to a third

party by which to test the accuracy of the database, and assess to what extent it had been

disabled.
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2) Turning to Exhibit “B,” the Examiner is unlikely to cost the Estate anything

since United States is likely to underwrite the Examiner, since it is clear that the U.S.

Trustee destroyed the customer list under seal, which happened to be the last intact hard

copy list. What role the U.S. Trustee had in the day-to-day administration of the Debtor

will have to be explored, if only to clarify the US Trustee’s involvement, if any. It would

therefore behoove the United States to underwrite the Examiner in order to clarify and

establish the role of the U. S. Trustee in the administration of this case. That being the

case, the Examiner will not likely be an expense to the Estate.

3) Finally, turning to Exhibits “C” and “D.” Exhibit “C” is an email from Steven

Sues in which he discusses the discrepancies in the customer tank count as of February 5,

2003. Mr. Sues states that the SQL database shows 70, 800 tanks, while the lease count

shows 75,200 and a calculation of tanks leased against tanks purchased shows 75,600.

This apparent discrepancy arose not from some failure on the part of Level to keep track

of its customer tanks, but rather, it arose from the limitations of the tank serial number

field in the SQL overlay1 on the ADDS database. In order to create a so-called “248,” two

(2) separate 124-gallon tanks were coupled together. Each pair of 124-gallon tanks

appeared as a single tank on the SQL field provided for tank information, because the

field for the serial number was simply too small to fit the serial numbers for both tanks.

Attached Exhibit “D,” an example of an SQL screen, shows this: while there was room

for all of the serial number of one tank displayed in the tank serial number field, there is

_____________________________________________________________________________________
1. The SQL overlay was placed on the ADD database in order to permit communication between

the database and the delivery trucks’ onboard computers and the satellite communication system. This
overlay was developed by Maloof in order to enable the database and satellite system to communicate
while maintaining control of changes to the data in the ADDS system.
databases,
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which were the foundation databases that reflected the full and accuratecount would

have been at least 75,000 customer tanks, with a complete serial number for each tank.

He took the natural short-cut and ran only a single SQL count, thereby missing

customer and customer tank counts, there was room for each of the serial numbers of the

coupled 124-gallon tanks. Had Mr. Verbos counted those in the ADDS databases, the

at least 5,000 tanks, assuming the customer count that was related by Mr. Sues of 75,200

leases was correct. Even considering the short-cut and its short-comings, Mr. Sues

communicates the fact that no less than 70,200 customer tanks were in the field.2 When

the database was disabled in April, 2003, fully half of these tanks were hidden, as they

did not purchase gas after May, 2002.3 This tank count speaks to scale of the

undertaking in April, 2003 by establishing a baseline for the tank count that those in

control of the Debtor in 2003 cannot dispute.

4.) This additional material is submitted in an attempt to complete an account of

the conduct on which this Motion is bottomed. While the delivery ticket and the SQL

screen have been in Mr. Maloof’s possession, the email from Mr. Sues is newly

discovered. These exhibits are significant as a result of the newly discovered evidence

presented to this Court. Thus, they illustrate further both the facts and the problems

attendant to pleading them, as the story unfolds with a life of its own.

_____________________________________________________________________
2. It is apparent that Mr. Sues made no distinction between a tank and a lease, since in many

instances multiple tanks would be leased in a single lease agreement. The failure to make this distinction all
but assured that the tank count would be short: since each customer would lease at least one tank, and in
frequent instances, as in Exhibit “D.” coupled or multiple tanks.

3. Among the customers that purchased gas on annual or less frequent basis, were those with
generators, swimming pools, cell phone towers (standby power), parks, golf courses, amusement parks,
water towers, standby systems, fishing and hunting lodges, customers with heat pumps, grain dryers and
customers who did not get filled due to lack of supply.
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Wherefore, for the reasons set forth above, and for the reasons set forth in

previous pleadings in support of this Motion, your Movants pray that this Motion to

Reopen Examiner’s Investigation and for Substitute Examiner be granted.

Respectfully Submitted,

/s/ David C. Eisler___________________
David C. Eisler, Counsel for Maxus Leasing Group, Tal Financial Services and
William H. Maloof
Ohio Reg. No. 0020362
P.O. B. 1721
Medina, OH 44258
(216) 513-6369; (216) 214-2106
inqs@AOL.com

SERVICE

I hereby certify that on this 23rd day of August, 2006, the foregoing was filed

electronically. Notice of this filing will be sent to all parties by operation of the Court’s

electronic filing system. Parties may access this filing through the Court’s system.

/s/ David C. Eisler___________________
David C. Eisler, Counsel for Movants



EXHIBIT “A”


